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Reciprocity Treaty of 1875

• In 1875, King Kalākaua negotiated a 
reciprocity trade agreement with the United 
States

• One of the provisions was that Hawaiian 
sugar would enter the American market duty 
free

• Up to 1884, Hawaiian sugar production was 
a lucrative business



Reciprocity Treaty of 1875

• American sugar producers, who could not 
compete against Hawaiian sugar, as a result 
of the aftermath of the Civil War that 
outlawed slavery, protested the continuation 
of the treaty which would last until 1885 
unless an agreement was made to extend it

• 1884, the United States offered extending the 
treaty on condition of a lease to Pearl Harbor 
to be used for re-coaling American ships



Reciprocity Treaty of 1875

• Kalākaua, under Hawaiian law, needed the 
approval of the Hawaiian Legislature in 
order to extend the commercial treaty

• In both the 1884 and 1886 legislative 
sessions, the Legislature blocked it because it 
did not like the condition of exclusively 
leasing Pearl Harbor to the United States

• This emboldened the sugar industry to walk 
down the path of treason driven by greed



Revolt

• During the summer of 1887, while the 
Legislature was out of session, a minority of 
subjects of the kingdom and foreign 
nationals met to organize a revolution and 
take over the government

• The driving motivation was sugar and began 
to justify their actions by stating the “native 
was unfit for government and his power must 
be curtailed”



Revolt

• The group made demands 
on Kalākaua, including an 
immediate  change of the 
King’s cabinet ministers

• Under threat of violence 
on July 1, 1887, the King 
reluctantly agreed to form 
a new Cabinet Ministry 
made up of members of 
the group



Revolt

• On that day each member of the new Cabinet 
took “an oath to support the constitution and 
laws, and faithfully and impartially to 
discharge the duties of his office”

• Unbeknownst to the King, the new ministry 
made a request to have Chief Justice Judd 
and Associate Justice Preston “assist in the 
preparation of a new constitution” on July 5, 
1887,” which implicated the two highest 
ranking judicial officials with treason



Revolt
• Hawaiian constitutional law provided that 

any change to the constitution would have to 
be approved by the Legislative Assembly, 
which was still out of session and would not 
convene until 1888 unless called into special 
session

• Because the separation of powers doctrine 
was fully enshrined in the constitution since 
1864, the King, as the chief executive, was 
limited to faithfully executing the law and 
could not enact law on its own without the 
legislature’s involvement



Revolt

• On July 5, 1887, 
Chief Justice Albert 
F. Judd and Associate 
Justice Edward 
Preston joined the 
insurgents and 
assisted in drafting 
the bayonet 
constitution



Revolt

• By 12 noon on July 5, 1887, a so-called 
constitution was drafted by the insurgents 
and laid before the King

• Unbeknownst to Kalākaua that the Supreme 
Court was involved, he asked Chief Justice 
Judd, who was present, for his opinion

• Judd stated, 
– “You must follow the advice of your responsible 

ministers”



Revolt

• On October 20, 1887, the Cabinet Council 
ratified the 1884 Supplementary Convention 
extending the commercial treaty another 
seven years and giving the United States an 
exclusive lease to Pearl Harbor

• This exclusive lease was a violation of 
international law’s most favored nation 
clause in the treaties with other countries and 
a source of growing tension



Revolt

• Charles Gulick, the former Minister of the 
Interior from 1883-1886, concluded:
– “The ready acquiescence of the King to their 

demands seriously disconcerted the conspirators, 
as they had hoped that his refusal would have 
given them an excuse for deposing him, and a 
show of resistance a justification for 
assassinating him. Then everything would have 
been plain sailing for their little oligarchy, with a 
sham republican constitution”



Revolt

• The so-called 1887 constitution came to be 
known as the Bayonet constitution and was 
never submitted to the Legislative Assembly 
for approval

• It was drafted by a select group of twenty 
individuals and effectively placed control of 
the Legislature and Cabinet in the hands of 
individuals who held foreign allegiances



Revolt

• Unlike Kamehameha V, Kalākaua, as the 
chief executive, did not have the 
constitutional authority to abrogate and then 
subsequently promulgate a new constitution 
without legislative approval

• The constitution of 1864 no longer had the 
sovereign prerogative of Article 45, thus the 
Crown was limited to faithfully executing 
Hawaiian law as the country’s chief 
executive



Circumstances of the 1864 Constitution

• In his speech at the opening of the 
Legislative Assembly of 1864, Kamehameha 
V explained and justified his action under 
Article 45 of the 1852 Constitution
– The “forty-fifth article [that] reserved to the 

Sovereign the right to conduct personally, in 
cooperation with the Kuhina Nui (Premier), but 
without the intervention of a Ministry or the 
approval of the Legislature, such portions of the 
public business as he might choose to 
undertake”



Circumstances of the 1864 Constitution

• The 1864 Legislative Assembly appointed a 
special committee to respond to Kamehameha V’s 
opening speech of the new Legislature

• The committee recognized the constitutionality of 
his actions and stated this 
– “prerogative converted into a right by the terms of the 

[1852] Constitution, Your Majesty has now parted 
with, both for Yourself and Successors, and this 
Assembly thoroughly recognizes the sound judgment 
by which Your Majesty was actuated to the 
abandonment of a privilege, which, at some future 
time might have been productive of untold evil to the 
nation”



1890 McKinley Tariff Act

• In 1890, the Congress enacted the McKinley 
Tariff Act that provided that all foreign sugar 
entering the American market would be duty 
free

• This forced the Hawaiian sugar to compete 
with foreign sugar in the American market

• A seed was planted in the minds of the 
insurgents to find an opportunity to be 
annexed to the United States



Revolt

• On November 25, 1890, 
King Kalākaua departed 
for San Francisco

• On January 20, 1891, 
the King died and his 
body returned to 
Honolulu on the 29th 

• That same day 
Lili‘uokalani was sworn 
in as Queen



Revolt
• President Harrison sent John Stevens to 

the Hawaiian Kingdom as U.S. Minister
• In 1892, the Annexation Club was formed 

by the insurgents with the support of U.S. 
Minister Stevens

• After the government was overthrown on 
January 17, 1893, Stevens sent a dispatch 
to the State Department on February 1st
– “The Hawaiian pear is now fully ripe, and 

this is the golden hour for the United States 
to pluck it”



Mele Aloha ‘Aina (Patriot’s Song)



Mele Aloha ‘Aina (Patriot’s Song)



State of Peace and State of War
• Judge Greenwood states:
– “Traditional international law was based 

upon a rigid distinction between the state of 
peace and the state of war”

– “Countries were either in a state of peace or 
a state of war” 

– “There was no intermediate state”  
• Acts of war triggers a state of war
• State of war includes belligerent occupation



State of Peace and State of War



State of War
• By direction of Hawai‘i’s 

Queen Lili‘uokalani, 
President Cleveland in 
March of 1893 initiated the 
investigation of the 
overthrow of the Hawaiian 
Kingdom government on 
January 17, 1893

• On December 18, 1893, the 
President reported to the 
Congress his findings and 
conclusions of the 
investigation 



State of War
• President Cleveland’s Message to Congress:
– “On the 16th day of January, 1893, between four and 

five o’clock in the afternoon, a detachment of marines 
from the United States steamer Boston, with two pieces 
of artillery, landed at Honolulu” 

– “The men, upwards of 160 in all, were supplied with 
double cartridge belts filled with ammunition and with 
haversacks and canteens, and were accompanied by a 
hospital corps with stretchers and medical supplies”

– “This military demonstration upon the soil of Honolulu 
was of itself an act of war ”



State of War
• Once in a state of war “the law of peace ceased 

to apply between [the two States] and their 
relations with one another became subject to the 
laws of war, while their relations with other 
States not party to the conflict became governed 
by neutrality” – Professor Christopher Greenwood

• “If an armed conflict occurs, the law of armed 
conflict must be applied from the beginning 
until the end, when the law of peace resumes in 
full effect” – Professor Gabriela Venturini



State of War
• Queen Lili‘uokalani’s Conditional Surrender:

– “I Liliuokalani, by the Grace of God and under the 
Constitution of the Hawaiian Kingdom, Queen, do hereby 
solemnly protest against any and all acts done against 
myself and the Constitutional Government of the Hawaiian 
Kingdom by certain persons, claiming to have established a 
Provisional Government of and for this Kingdom”

– “That I yield to the superior force of the United States 
whose Minister Plenipotentiary, His Excellency John L. 
Stevens, has caused United States troops to be landed at 
Honolulu and declared that he would support the 
Provisional Government”



State of War
• Queen Lili‘uokalani’s Conditional Surrender:
– “Now to avoid any collision of armed forces and perhaps 

the loss of life, I do this under protest and imperiled by 
said force yield my authority until such time as the 
Government of the United States shall, upon facts being 
presented to it, undo the action of its representatives and 
reinstate me in the authority which I claim as the 
Constitutional Sovereign of the Hawaiian Islands” 



State of War
• President Cleveland’s Message to Congress:
– “This wrongful recognition by our Minister placed the 

Government of the Queen in a position of most perilous 
perplexity. On the one hand she had the possession of 
the palace, of the barracks, and of the police station, and 
had at her command at least five hundred fully armed 
men and several pieces of artillery. Indeed, the whole 
military force of her kingdom was on her side and at her 
disposal… In this state of things if the Queen could have 
dealt  with the insurgents alone her course would have 
been plain and the result unmistakable”



State of War
• President Cleveland’s Message to Congress:
– “But the United States had allied itself with her enemies, 

had recognized them as the true Government of Hawaii, 
and had put her and her adherents in the position of 
opposition against lawful authority. She knew that she 
could not withstand the power of the United States, but 
she believed that she might safely trust to its justice”

– “The provisional government owes its existence to an 
armed invasion by the United States”



State of War
• President Cleveland told Congress:
– “By an act of war … the Government of a …

friendly and confiding people has been 
overthrown”

• International law requires a treaty of peace in 
order to transform the state of war to a state of 
peace

• There is no such treaty of peace
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The Law of Occupation
• The laws of war in 1893 obligated the United 

States, as the Occupying State, to administer 
the laws of the Hawaiian Kingdom and not the 
laws of the United States when they are in 
effective control of the territory
– This obligation is now codified under Article 43 of 

the 1907 Hague Regulations and Article 64 of the 
1949 Fourth Geneva Convention

• The U.S. did not administer Hawaiian Kingdom 
law and unilaterally annexed the Hawaiian 
Islands in 1898



The Law of Occupation
• Under international law, the military overthrow 

of a country’s government does not equate to an 
overthrow of the country called a “state”

• According to Professor Brownlie:
– “After the defeat of Nazi Germany in the Second 

World War the four major Allied powers assumed 
supreme power in Germany. The legal competence of 
the German State [its independence and sovereignty] 
did not, however, disappear. What occurred is akin to 
legal representation or agency of necessity. The 
German state continued to exist, and, indeed, the legal 
basis of the occupation depended on its existence”



How Does a State Acquire the Territory 
of Another State under International 

Law?



Cession under International Law

Sovereignty SovereigntyGov. Gov.

Cession 
(peace)

Cession  
(war)

According to Professor Oppenheim, a leading 
expert in international law:

“Cession of State territory is the transfer of sovereignty 
over State territory by the owner-State to another State” 
and the “only form in which a cession can be effected is 
an agreement embodied in a treaty between the ceding 
and the acquiring State”



Territory Ceded to the United States

1846 British
Treaty

1803 French
Treaty

1819 Spanish Treaty1848 Mexican Treaty



Authority of Hawai‘i’s Cession?

• The 1898 Joint Resolution of Annexation is a 
municipal law of the United States enacted by 
the Congress

• A joint resolution is not a treaty of cession



• Senator William Allen (Nebraska):  
– “The Constitution and the statutes are 

territorial in their operation; that is, they can 
not have any binding force or operation 
beyond the territorial limits of the 
government in which they are promulgated. 
In other words, the Constitution and statutes 
can not reach across the territorial boundaries 
of the United States into the territorial domain 
of another government and affect that 
government or persons or property therein.” 

– “The joint resolution is ipso facto null and 
void.”

Congressional Records



Limitation of United States Laws
• United States Supreme Court, U.S. v. 

Curtiss-Wright Export, 299 U.S. 304, 318 
(1936):
– “Neither the Constitution nor the laws passed 

in pursuance of it have any force in foreign 
territory…

– and operations of the nation in such territory 
must be governed by treaties, international 
understandings and compacts, and the 
principles of international law”



Limitation of United States Laws
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Maui Newspaper, Oct. 20th 1900



• In 1988, the U.S. Department of 
Justice’s Office of Legal Counsel 
(OLC) questions Hawai‘i’s 
annexation 

• The OLC cited Constitutional 
Scholar Professor Willoughby: 
– “The constitutionality of the 

annexation of Hawaii, by a simple 
legislative act, was strenuously 
contested at the time both in 
Congress and by the press”

Annexation Called into Question



Annexation Called into Question
– “The right to annex by treaty was not denied, but it was 

denied  that this might be done by a simple legislative 
act” 

– “Only by means of treaties, it was asserted, can the 
relations between States be governed, for a legislative 
act is necessarily without extraterritorial force—
confined in its operation to the territory of the State 
whose legislature enacted it” 

• The OLC concluded:
– “It is unclear which constitutional power of Congress 

exercised when it acquired Hawaii by joint resolution. 
Accordingly, it is doubtful that the acquisition of Hawaii 
can serve as an appropriate precedent for a 
congressional assertion of sovereignty over an extended 
territorial sea”



Annexation is Unlawful
• Under international law, annexation of a State 

without its consent is unlawful
• According to The Handbook of Humanitarian 

Law in Armed Conflicts (1995):
– “The international law of belligerent occupation must 

therefore be understood as meaning that the 
occupying power is not sovereign, but exercises 
provisional and temporary control over foreign 
territory. The legal situation of the territory can be 
altered only through a peace treaty. International law 
does not permit annexation of territory of another 
state”



Why is it that we don’t know this?



Denationalization

• “If we are ever to have peace 
and annexation the first thing 
to do is to obliterate the past”
—Samuel Damon, insurgent 
(1895) 
– Trustee of the Kamehameha 

Schools (1884-1909) 
• Denationalization is to 

obliterate the national 
consciousness of the 
occupied State



Denationalization—War Crime
• In 1919, denationalization was listed as a war crime

– “Attempts to Denationalize the Inhabitants of Occupied 
territory”

• Stemming from Italy’s occupation in the Second World 
War, Yugoslav charge no. 1434 stated:
– “Apart from killing, deporting and interning innocent 

persons, the Italians started a policy, on a vast scale, of 
denationalization”

– “As part of such policy, they started a system of ‘re-
education’ of Yugoslav children”

– “This re-education consisted of forbidding children to use the 
Serbo-Croat language, to sing Yugoslav songs and forcing 
them to salute in a fascist way”





Denationalization through Americanization

• In 1906, a pamphlet titled 
“Programme for Patriotic 
Exercises in the Public 
Schools” was published by 
the government of the 
Territory of Hawai‘i  

• The theme of the program 
was to indoctrinate the 
children of the Hawaiian 
Islands to be “American” 
and to speak “English” 



Denationalization through Americanization

Article in Harper’s Weekly Magazine, Hawaii’s Lesson to 
Headstrong California, February 16, 1907 



Denationalization
• Within two generations the national consciousness of 

the Hawaiian Kingdom was obliterated and replaced 
through Americanization
– Interfered with the methods of education
– Compelled education in the English language
– Only taught American and not Hawaiian Kingdom history
– Migrated thousands of American citizens to the Hawaiian 

Islands
– Drafted Hawaiian subjects for U.S. wars
– Imposed American laws
– Imposed American administrative and judicial systems
– Imposed American financial and economic administration



Propaganda of a Treaty of Cession
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• “When a well packaged 
web of lies has been sold 
gradually to the masses 
over generations, the truth 
will seem utterly 
preposterous, and its 
speaker, a raving lunatic”
—Donald James Wheal aka 
Dresden James



• According to Professor Cohen:
– “The State must be distinguished from the government. The 

State, not the government, is the major player, the legal 
person, in international law

• According to Judge Crawford:
– “There is a presumption that the State continues to exist, with 

its rights and obligations despite a period in which there is no 
effective government. And belligerent occupation does not 
affect the continuity of the State, even where there exists no 
government claiming to represent the occupied State”

• While under belligerent occupation, the United States 
is still in a State of War with the Hawaiian Kingdom

Closing Statements


