
An Overview of the 3 Classes Having Rights in Land



Western Property Law’s Assimilation into

Hawaiian Property Law
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Traditional: Kalaiʻaina Introduced: Lease



LEASING



1839 Declaration of Rights & 1840 Constitution



 What does Mahele mean?
 To Divide

 What is being divided?
 Rights in Land

 Who has rights in land?



1840 Constitution

Codification of “custom” into law



 Source of  “Undivided Interests”

 “The origin of the present government, and system of polity, is as follows. 
Kamehameha I, was the founder of the kingdom, and to him belonged all the land 
from one end of the Islands to the other, though it was not his own private property. 
It belonged to the chiefs and people in common, of whom Kamehameha I was the 
head, and had the management of the landed property. Wherefore, there was not 
formerly, and is not now any person who could or can convey away the smallest 
portion of land without the consent of the one who had, or has the direction of the 
kingdom.” 

Constitution of 1840

 Refinement of the idea of “Undivided Interests”

 “It being therefore fully established, that there are but three classes of 
persons having vested rights in the land,-1st the government, 2nd, the 
landlord, and 3rd, the tenant, it next becomes necessary to ascertain the 
proportional rights of each.” 

Principles of the Land Commission (1846)



“We find in 1840 the first admission by the king and 
chiefs that the common people had an actual ownership 
interest, as distinguished from a mere right of use, in the 
lands of the kingdom.”



 “We find in 1840 the first admission by the king and 
chiefs that the common people had an actual 
ownership interest, as distinguished from a mere right 
of use, in the lands of the kingdom.”
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LEASING



 What does Mahele mean?
 To Divide

 What is being divided?
 Rights in Land

 Who has rights in land?
 1 Government
 2 Konohiki
 3 Native Tenants

 Where is this articulated?
 1839 Declaration of Rights
 1840 Constitution
 1846 Principles of the Land Commission

 How were the undivided rights in land divided?



Dealing with the Introduced System: Leasing
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LEASING

LCA: Oral Gifts



“The Commission was authorized to 
consider possession of land acquired by 
oral gift of Kamehameha I, or one of his 
high chiefs, as sufficient evidence of 
title to authorize an award therfore to 
the claimant.”

Harris v. Carter 7 Haw. 421; 1888

“…to be a board for the investigation
and final ascertainment or rejection
of all claims of private individuals,
whether natives or foreigners, to
any landed property acquired anterior
to the passage of this act.”



 “There can be no doubt therefore, 
that the title is in the Government, 
unencumbered except by the 
residence of Voss’ lease, which will 
expire on the 31st day of March AD, 
1865, up to which time the lessee, 
should pay to the Government, the 
real Lessor, the rent of $35…”

LEASE



Freehold Less than Allodial



 R.P. on L.C.Aw.

 # 1111

 Type of Estate

 Life-Estate

 “...and we do therefore award to 
the claimant, William 
Crowningburgh a freehold title 
less than allodial, or in other 
words a Life Estate in said land, 
which he may commute for a fee 
simple title as prescribed by 
law.” 

Freehold Less Than Allodial



 Whereas, the Board of 
Commissioners to Quiet Land Titles 
have by their decision awarded unto 
William Crowningburg Claim No 433 
an Estate of freehold less than 
Allodial, in and to the land hereafter 
described and whereas...

 Therefore, Kamehameha by the grace 
of God, King of the Hawaiian Island, 
by this Royal Patent makes known 
unto all men, that he has, for himself 
and his successors in office, this day 
granted and given absolutely in fee 
simple, unto William Crowningburg
all that certain piece of land...



 “…to have and to hold the same 
during the term of two hundred and 
ninety nine years from the 5th day of 
October in the year of our Lord One 
Thousand Eight Hundred & twenty 
six, free of all quit rents, fees or 
charges, during the above term.  But 
this award is upon the following 
express condition… namely that at 
the expiration of the aforesaid term 
the land, with all houses, tenements, 
Buildings, and improvements 
thereon, shall revert to the Sandwich 
Island Government; without any 
cost or charge on the same.”

LEASE



 …In other words, the said 
Kekuanaoa and Kalole, conveyed 
to the said Elizabeth, a fee-simple 
title in said lot, which was more 
than they had any right or power to 
convey, as they thereby conveyed 
away the rights of the King or 
Government in the lot…and the 
Land Commission have no power to 
grant such a title in conformity with the 
deed aforesaid, unless the Government 
first relinquish their rights in said lot…

FEE-SIMPLE



 …We do therefore award 
to Louis Gravier a 
Freehold Title less than 
allodial, or in other 
words a Life Estate in the 
land of Paukauila in the 
district of Waialua…

 The claimant may 
commute the freehold 
awarded to him into a 
fee-simple title as 
prescribed by law...





 Resolved. That the life estate of Louis 
Gravier in Paukauwila having expired 
by his decease, the same be placed in 
the hands of Mr. J. B. Emerson to be 
disposed of to natives under the 
instructions and subject to the 
approval of the Minister of the 
Interior.
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LEASING



 Where to find?
 Originals – Hawaii State Archives

 Microfilm – Hawaii State Archives

 Digital Copies – Hawaii State Archives

 Transcriptions – www.avakonohiki.org

 Kind of Information in the document
 Placenames

 People

 How got land

 No Surveys (see RP on LCA)

http://www.avakonohiki.org/

